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Attorneys at Law 

March 13, 2019 

Via Hand-Delivery 
Ms. Jackie D. Shultz 
Clerk of the Board 
W.Va. Environmental Quality Board 
601 57th Street, S.E. 
Charleston, WV 25304 

i 
MAR 1 3 2019 

Christopher B. Power 
Attorney at Law 
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ENVIRONMENTAL QUALITY BOARD 
AIR - TY BOARD 

Re: Mid-Vol Coal Sales, Inc. 
v. Harold D. Ward, W.Va. Dept. of Environmental Protection 

February 15, 2019 Order under the West Virginia Water Pollution Control Act 
NOTICE OF APPEAL 

Dear Ms. Shultz: 

I have enclosed the original and six (6) copies of a NOTICE OF APPEAL in the 
referenced matter, challenging the issuance by Harold D. Ward, Deputy Secretary of the West 
Virginia Department of Environmental Protection ("DEP"), of an Order dated February 15, 
2019. 

As indicated by the attached certificate, copies of the NOTICE OF APEAL and this letter 
have been served upon the DEP and its counsel. 

Thank you for your time and attention to this matter. 

Sincerely, 

Christopher B. Power 
Counsel, Mid-Vol Coal Sales, Inc. 

encl. 
CBP/mot 
cc: Harold D. Ward, Deputy Secretary (w/encl) 

Jason E. Wandling, Esq., Director, DEP Legal Division (w/encl) 

(B4218283.1 60147-000022801) 
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BEFORE THE WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD 

MID-VOL COAL SALES, INC., 

Appellant, Appeal No.:  l 61" 01,0-66113, 

v. 

HAROLD D. WARD, DIRECTOR, 
DIVISION OF MINING AND RECLAMATION, 
DEPUTY SECRETARY, 
WEST VIRGINIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, 

Appellee. 

MAR 1 3 2019 

ENVIRONMENTAL QUALITY BOARD 
AIR QUALITY BOARD 

NOTICE OF APPEAL 

TO THE ENVIRONMENTAL QUALITY BOARD: 

Appellant Mid-Vol Coal Sales, Inc. ("Mid-Vol" or "Appellant") respectfully represents 

that it is aggrieved by the issuance by Harold D. Ward, the Director of the Division of Mining 

and Reclamation, Deputy Secretary of the West Virginia Department of Environmental 

Protection ("DEP"), of an Administrative Order dated February 15, 2019 (the "DEP Order"), 

requiring that Mid-Vol take certain actions pursuant to W.Va. Code §22-11-1, et seq. regarding 

an apparent decrease in the West Virginia Stream Condition Index ("WVSCI") score for 

Biological Assessment Station ("BAS") No. BAS-5 that was designated to monitor for potential 

impacts to the receiving stream from Outlet No. 003 under Mid-Vol's WV/NPDES Permit No. 

WV1016474 (the "Mid-Vol NPDES Permit"), applicable to Mid-Vol's operations at the Eckman 

9 Seam Deep Mine (the "Mid-Vol operations"). A true copy of the DEP Order is attached as 

Exhibit A to this Notice. 



* * * 

For the reasons more fully described below Mid-Vol requests that this matter be reviewed 

and that the DEP Order be vacated, and for such other and further relief as the Board may deem 

appropriate. 

Respectfully submitted, 

Mid-Vol Coal Sales, Inc. 

By Counsel 

Date Filed: March 13, 2019 
Method of Filing: Hand-Delivery 

A‘4,:tek. 
Christopher . Power (W. Va. Bar No. 4286) 
Robert M. Stonestreet (W. Va. Bar No. 9370) 
Babst Calland Clements and Zomnir, P.C. 
BB&T Square 
300 Summers Street, Suite 1000 
Charleston, WV 25301 
Phone: (681) 265-1362 
Fax: (681) 205-8814 
cpower@babstcalland.com 
rstonestreet@babstcalland.com 

Counsel for Appellant 
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A. ORDER FROM WHICH APPEAL IS BEING TAKEN. 

Appellant appeals from the February 15, 2019 Order issued by Harold D. Ward, the 

Director of the Division of Mining and Reclamation, Deputy Secretary of the West Virginia 

Department of Environmental Protection (the "DEP Order"), requiring that it (1) review 

available biological, chemical and habitat data to identify factors contributing to the apparent 

decline in the WVSCI score at BAS-51; (2) identify factors associated with the Mid-Vol 

operations that are or may be contributing to the alleged decline in the WVSCI score at BAS-5; 

(3) identify source(s) of effluent at the entrance/exit channel to each sediment structure 

associated with Outlet 033 in order to identify what (if any) components of that system 

contribute to the apparent decline in the WVSCI score; and (4) submit a plan for completion of 

the steps described in items (1) through (3) above, within 30 days of the date of the DEP Order. 

B. NATURE AND GROUNDS OF APPELLANT'S CLAIMS. 

1. Because there has been no discharge from Outlet 033 (the outlet that is monitored 

by BAS-5) since 2015, there is no realistic possibility that any decline in the 

biological, chemical and/or habitat conditions at BAS-5 that has occurred is 

attributable to discharges from Outlet 033. Accordingly, it is unreasonable to 

require that Mid-Vol prepare a report addressing, inter alia, potential 

"contributing factors" from the Mid-Vol operations to the presumed decline in 

aquatic life conditions at BAS-5. 

When WV/NPDES Permit No. WV1016474 was modified on December 23, 2014 (Modification No. 9) to add 
Outlet 033 in conjunction with construction of the Eckman 9 Seam Mine, the biological monitoring station that 
was required to be monitored per the DEP' s Narrative Water Quality Guidance was designated as "BAS-3." That 
station was re-designated as "BAS-5" with the issuance of Modification No. 14 to the permit on January 10, 
2018. (Modification No. 14 added Outlet 034 to the permit, to receive drainage from a truck wash.) 
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2. Upon information and belief, the October, 2018 Biological Assessment Station 

Report by Wett Labs, Inc. (the "October Report") did not accurately assess the 

biological, chemical and/or habitat conditions at BAS-5. In particular, the results 

of that benthic survey raise serious questions as to whether the collection, 

identification and counting of biological data was properly conducted. In addition, 

a subsequent benthic study based on samples collected on March 3, 2019 and 

analysis of other relevant factors revealed a WVSCI score of 41.65, significantly 

better than the Wett Labs, Inc. result, even though the sample was obtained at a 

time of year when scientists expect benthic macroinvertebrate communities to be 

less healthy. As a result, the October Report does not provide a valid basis to 

determine whether there has been a decline in the WVSCI score at BAS-5, or an 

impairment or diminishment of the biological, chemical or habitat conditions of 

the stream at the sampling station. Given this, there is no factual or legal basis for 

issuance of the DEP Order to the Appellant. 

3. Because the October Report was based on sampling that occurred in a different 

season than the original Biological Assessment Station Report that was conducted 

in June, 2012 (the "Baseline Report"), there is no valid basis to determine whether 

there has been a decline in the WVSCI score at BAS-5, or an impairment or 

diminishment of the biological, chemical or habitat conditions of the stream at the 

sampling station. As a result, there is no factual or legal basis for issuance of the 

DEP Order to the Appellant. 

4. Such other and further grounds as may be revealed or supported by the record, 

discovery, and evidence developed in this appeal. 

4 



C. QUESTIONS OF FACT 

1. Has there been a material decline in the WVSCI score at BAS-5? 

2. If there has been a material decline in the WVSCI score at BAS-5, is there any basis 

for concluding that any such decline was attributable to Mid-Vol' s operations? 

3. Has there been any impairment or diminishment of the biological, chemical or habitat 

conditions of the stream at BAS-5? 

4. If there has been an impairment or diminishment of the biological, chemical or habitat 

conditions of the stream at BAS-5, is there any basis for concluding that such 

diminishment or impairment was caused (in whole or in part) by Mid-Vol's 

operations? 

5. Such other and further questions of fact as may be raised by the administrative record, 

discovery, and evidence developed during this appeal. 

D. QUESTIONS OF LAW 

1. If there has been a decline in the WVSCI score at BAS-5 since the Baseline Report 

but that decline was not caused by Mid-Vol' s operations, may Mid-Vol be required to 

further study the decline and prepare a report as required by the DEP Order? 

2. If the October Report is insufficient for purposes of accurately assessing the 

biological, chemical and/or habitat conditions at BAS-5, is there any legal basis for 

issuance of the DEP Order to the Appellants? 

3. Such other and further questions of law as may be raised by discovery and evidence 

introduced at hearing. 
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WHEREFORE Mid-Vol asks that the Board review the DEP Order, the Certified Record, 

and evidence to be presented, and enter an Order vacating the DEP Order, and granting such 

other and further relief as may be shown to be proper. 

Respectfully submitted, 

Mid-Vol Coal Sales, Inc. 

By Counsel 

Christopher B. Power (W. Va. Bar No. 4286) 
Robert M. Stonestreet (W. Va. Bar No. 9370) 
Babst Calland Clements and Zomnir, P.C. 
BB&T Square 
300 Summers Street, Suite 1000 
Charleston, WV 25301 
Phone: (681) 265-1362 
Fax: (681) 205-8814 
cpower@babstcalland.com 
rstonestreet@babstcalland.com 

Counsel for Appellant 
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BEFORE THE WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD 

MID-VOL COAL SALES, INC., 

Appellant, Appeal No.: 

v. 

HAROLD D. WARD, DIRECTOR, 
DIVISION OF MINING AND RECLAMATION, 
DEPUTY SECRETARY, 
WEST VIRGINIA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Appellee. 

CERTIFICATE OF SERVICE 

I, Christopher B. Power, counsel for Appellant Mid-Vol Coal Sales, Inc., do hereby 

certify that copies of the foregoing Notice of Appeal have been served upon the Appellee and 

Appellee's counsel, this 13th day of March, 2019, via first-class mail, addressed to the following: 

Harold D. Ward 
Deputy Secretary 
West Virginia Department of Environmental Protection 
601 57th Street, S.E. 
Charleston, West Virginia 25304 

Jason E. Wandling, Esq. 
Director, Legal Division 
Office of Legal Services 
West Virginia Department of Environmental Protection 
601 57th Street, S.E. 
Charleston, West Virginia 25304 

Christopher B. Power 
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Exhibit A 



west virginia department of environmental protection 

Division of Mining and Reclamation 
601 57th Street, SE 
Charleston, WV 25304 
Telephone Number: (304) 926-0490 
Fax Number: (304) 926-0456 

Austin Caperton, Cabinet Secretary 
dep.wv.gov 

ADMINISTRATIVE ORDER 
ISSUED UNDER THE 

WATER POLLUTION CONTROL ACT 
WEST VIRGINIA CODE, CHAPTER 22, ARTICLE 11 

To: Mid-Vol Coal Sales, Inc. 
640 Clover Dew Dairy Road 
Princeton, WV 24740 

INTRODUCTION 

DAIE: February 15, 2019 

ORDER NO.: M-19-258 

The following findings are made and Order issued to Mid-Vol Coal Sales, Inc. pursuant to the 
authority vested in the Director of the Division of Mining and Reclamation ("Director") under 
Chapter 22, Article 11, Section 1, et seq. of the West Virginia Code. 

FINDINGS OF FACT 

In support of this Order, the Director hereby finds the following: 

1. Mid-Vol Coal Sales, Inc. holds West Virginia National Pollution Discharge Permits 
("NPDES") issued by the West Virginia Department of Environmental Protection 
("WVDEP") for its mining and mining-related operations in West Virginia. Among 
thOse WVDEP NPDES Permits is WV1016474: 

2. Mid-Vol Coal Sales, Inc. conducted a baseline benthic survey on 06/04/2012 indicating a 
biological condition with a WVSCI score of 76.61 in the Unnamed Tributary of Coalbank 
Branch at the biological assessment station (BAS) BAS-5 established to monitor for 
potential instream impacts at outlet 033. 

31' The annual benthic survey, as required by the bio-monitoring permit language approved 
in W1016474 NPM #9 on 12/23/2014, conducted on 10/09/2018 (submitted to WVDEP 
01/24/2019) at BAS-5 indicated a declining WVSCI score of 30.22. 

Promoting a healthy environment. 



ORDER FOR COMPLIANCE 

And now, this 02/15/2019, the permittee is hereby ORDERED by the Director as follows: 

1. Review all available biological, chemical-, and habitat data to identify factors causing or 
contributing to the WVSCI score decline at BAS-5. 

2. Identify contributing operational factors' to the approved permit that may be causing or 
contributing to reported decrease in the WVSCI score. 

3. Identify the source(s) of the effluent at outlet(s) at the entrance/exit to each sediment 
structure associated with outlet 033 to assist in identifying what, if any, components are 
operationally controllable and/or contribute/cause WVSCI score decline. 

4. Provide a schedule to complete the items contained in the Order for Compliance to Kevin 
Seagle and John Flesher at WVDEP Headquarters office within 30 days of the date of 
this order for approval. 

OTHER PROVISIONS 

1. This Order shall terminate upon Mid-Vol Coal Sales, Inc.'s notification of full 
compliance with the "Order for Compliance" and have, acceptablyidentified causative 
factors to the decline of WVSCI score at monitoring point BAS-5. 

2. The Director reserves the right to take further action if compliance terms and conditions 

of this Order do not adequately address the conditions noted herein and reserves all rights 

and defenses which he may have pursuant to any legal authority, as well as the right to 

raise, as a basis for supporting such legal authority or defenses, facts other than those 

contained in the Findings of Fact. 

3. If any event occurs which causes delay in the achievement of the requirements of this 

Order, Mid-Vol Coal Sales, Inc. shall have the burden of proving that the delay was 

caused by circumstances beyond its reasonable control which could not have been 

overcome by due diligence (i.e. force majeure). Force majeure shall not include delays 

caused or contributed to by the lack of sufficient funding. Within three (3) working days 

after Mid-Vol Coal Sales, Inc. becomes aware of such a delay, notification shall be 

provided to the Acting Assistant Deputy Director-Inspection and Enforcement and shall, 

within ten (10) working days of initial notification, submit a detailed written explanation 

of the anticipated length and cause of the delay, the measures taken and/or to be taken to 

prevent or minimize the delay, and a timetable by which Mid-Vol Coal Sales, Inc. intends 

to implement these measures. If the Director agrees that the delay has been or will be 

caused by circumstances beyond the reasonable control of Mid-Vol Coal Sales, Inc. (i.e. 

force majeure), the time for performance hereunder shall be extended for a period of time 

equal to the delay resulting from such circumstances. A force majeure amendment 

granted by the Director shall be considered a binding extension of this Order and of the 



requirements herein. The determination of the Director shall be final and not subject to 
appeal. 

4. Compliance with the terms and conditions of this Order shall not in any way be construed 
as relieving Mid-Vol Coal Sales, Inc. of the obligation to comply with any applicable 
law, permit, other order, or any other requirement otherwise applicable. Violations of the 
terms and conditions of this Order may subject Mid-Vol Coal Sales, Inc. to additional 
penalties and injunctive relief in accordance with the applicable law. 

5. The provisions of this Order are severable. Should a court order or board of competent 
jurisdiction declare any provisions to be invalid or unenforceable, all other provisions 
shall remain in full force and effect. 

6. This Order is binding on Mid-Vol Coal Sales, Inc., its successors and assigns. 

ZA,011 KAI 
Harold D. Ward, Director 
Division of Mining and Reclamation 
Deputy Secretary 
Department of Environmental Protection 

Cc: John Flesher, WVDMR-Charleston 
Kevin Seagle, WVDMR-Charleston 
Gregory Gibson, WVDMR-Fayetteville 
Larry Kade, WVDMR-Fayetteville 
Mark J. Parsons, WVDMR-Charleston 
Susan Wheeler, WVDMR-Charleston 

Date 


